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5 W.5.C. 1002 CHANGE DISCUSSED 


One morning during the recent Third Annual Freedom 
of Information Conference (November 17-18, 1960), the 
Advisory Committee of the Freedom of Information 
Center was fortunate in hearing Jacob Scher, chief coun- 
sel of the House Subcommittee on Government Informa- 
tion, discuss the commitiee’s proposal (printed immedi- 
ately below) to change the information section of the 
Administrative Procedure Act (5 U.S.C. 1002). 

Mr. Scher’s extemporaneous remarks are printed 
here as taped but for minor editing. 

Also attending the Third Conference was Charles H. 
Slayman, Jr., chief counsel and staff director of the Sen- 
ate Subcommittee on Constitutional Rights, who spoke at 
one of the general sessions. Mr. Slayman was unable to sit 
in on the informal discussion of the Procedure Act re- 
vision, a matter of particular regret to Mr. Scher who 
wanted the Senate committee’s contribution to the re- 
vision recognized and appreciated. 

People who would like to comment on this proposal 
are asked to address their comments to the Subcommittee 
on Government Information, U.S. House of Representa- 
tives, Washington 25, D.C. 


Draft Public Records Law 


An Amendment to the Public Information Section 
(50S:C;, 1002) 
of the Administrative Procedure Act 
Public Information 


Sec. 1002. In order to provide more adequate and effect- 
ive information for the public — 

(a) ORGANIZATION, RULES AND 
FORMS. — Every agency shall separate- 
ly state and promptly file for publica- 
tion in the Federal Register and for 
codification in the Code of Federal Reg- 
ulations: (1) Descriptions of its central 
and field organizations, including state- 
ments of the general course and method 
by which its functions are channeled and 
determined, delegations by the agency of 
final authority, and the established places 
at which, and the methods whereby, the 
public may obtain information or make 
submittals or requests; (2) all procedur- 
al rules; (3) all other rules; (4) descrip- 
tions of all forms available for public 
use and instructions relating thereto, in- 
cluding a statement of where and how 
such forms and instructions may be ob- 


(b) 


(d) 


(e) 


tained; and (5) every amendment, re- 
vision, and repeal of the foregoing. 


ORDERS AND OPINIONS. — Every 
agency shall promptly publish its orders 
and opinions or make them available to 
the public in accordance with published 
rule stating where and how they are ob- 
tained or examined. 


PUBLIC RECORDS.— Every agency 
shall promptly make available to the pub- 
lic, in accordance with a published rule 
stating where and how such records may 
be obtained, examined, or copied, all 
public records. Public records include, 
but are not limited to, all records, files, 
papers and documents submitted to and 
received by an agency; all applications, 
petitions, pleadings, requests, claims, 
communications, reports and other such 
papers and evidence on file in an agency; 
and all rulings, interpretations, actions 
and decisions by an agency. Every indi- 
vidual vote and official act of an agency 
shall be entered on record and made 
available to the public. 


EFFECT OF FAILURE TO PUBLISH. 
—No rule, order, opinion or other offi- 
cial record shall be relied upon or cited 
by an agency against any person unless 
it has been duly published and made 
available to the public in accordance 
with this section. No person shall in any 
manner be bound by or required to re- 
sort to organization or procedure not so 
published. When inspection of a public 
record is denied or refused by an em- 
ployee or official of an agency, any per- 
son may institute suit in any federal 
district court for compulsory process by 
mandamus or injunction to compel such 
inspection. 


EXEMPTIONS. — The provisions of this 
section shall not require disclosure of 
records which an agency by published 
rule finds are (1) specifically exempt 
from disclosure by statute, (2) required 
to be kept secret in the protection of 
national defense in accordance with stat- 
ute and executive order, or (3) of such a 
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nature that disclosure would be a clearly 
unwarranted invasion of personal pri- 
vacy; however, nothing in this section 
authorizes withholding of information or 
limiting the availability of records to the 
public except as specifically stated in this 
subsection, nor shall this subsection be 
authority to withhold information from 
Congress. 


Mr. Scher’s remarks begin at this point. 


First of all, I want to make it clear that the coopera- 
tion between the Hennings and Moss staffs and com- 
mittees has been excellent. 

What happened chronologically on the Information 
section of the Administrative Procedure Act is this. The 
Hoover task force studying administrative procedure in 
1955 was very unhappy about the regulatory agencies, as 
you know. They’re bastard agencies combining all three 
functions of government, executive, legislative, and ju- 
dicial. And really they would be unconstitutional if it 
wasn’t that the Administrative Procedure Act tried to 
separate their functions so that the hearing officer is not 
under an administrative officer, etc. Otherwise, you’d 
have a very serious constitutional question. 

The other aspect of administrative procedure, as far 
as constitutionality is concerned, is the question of pub- 
lic notice, so that any individual concerned would know 
when he’s being affected and would come in to make 
some presentation to protect his interests, in rule-making, 
adjudication, or licensing. Administrative procedure is 
the heart of modern government, as you all know. Public 
information being so important, are there proper safe- 
guards in the public information provisions? As to the 
present Administrative Procedure Act of 1946, which 
tried to satisfy proper legalities and due process, most 
lawyers found themselves saying no. The Hoover Com- 
mission task force said, “Something has to be done.” 
Well, they didn’t come up with much, and, finally, the 
American Bar Association had a committee rewrite the 
Administrative Procedure Act completely. 

That was introduced and is now before the Carroll 
Subcommittee of Senate Judiciary. Senator Carroll of 
Colorado is one of the members of the Judiciary Com- 
mittee — the same Committee that Hennings was on. 
And, referred to him was the American Bar Association’s 
total revision of the 1946 Administrative Procedure Act, 
not only as to public notice, but also as to the method of 
conducting hearings, as to the method of granting li- 
censes, and other such things. 

Now, Hennings, as chairman of the Constitutional 
Rights Subcommittee of Senate Judiciary, was involved 
(Charlie Slayman has done the yeoman work there) in 
the public information aspect, having been on the ground 
level with the 5 U.S.C. 22 revision, the “housekeeping” 
statute revision of 1958. It was the first step, as outlined 
by the late Harold Cross. One job was to amend the 
“housekeeping” statute so it couldn’t be authority for 
secrecy. 

Having been involved in that, Hennings and Moss 
did the next logical thing: they moved into the Admin- 
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istrative Procedure Act on public information. A prob- 
lem developed between the Carroll people and the Hen-- 
nings people. Hennings was concerned with only one 


provision, but Carroll had the whole act to consider, and 


that takes a long time. It was a big job that could take a} 


couple of years. I talked to Carroll’s man when I was 
in Washington last spring and I said, “What’s holding it 


up?” He said, “You answer some questions here. For 


example, just what agencies would be exempt from the 
Administrative Procedure Act?” I said, “I don’t know.” 


He said, “Well, someone has got to answer it.” He fore- | 


saw some pretty hard hearings. 


This tied Hennings’ hands. Finally, just before he} 
died, his bill was reported out of his subcommittee to the | 


parent committee, the Senate Judiciary Committee. There 


was no chance to get it through either House or Senate | 
in the last session, anyway, and he became ill and that | 


was the last of that. 


It has turned out to be well for us, though, in this | 
way: (I’m speaking only for myself now) It is my opin- | 
ion that even the way that it was drafted by the Hennings | 


people, it still wasn’t strong enough. It still didn’t meet 


all the objections to it. Now, the Hennings people were | 


thinking of it in terms of only being involved in the 
Administrative Procedure Act. I maintain that the Ad- 


ministrative Procedure Act is so germinal to all relation- | 
ship in government that it must contain the basic federal | 
public information law. Other aspects of the public in- — 


formation right will have to be the revision of specific 
statutes, some two hundred specific statutes on either 
withholding or disclosure or discretion granted to pub- 
lic officials. But this is the time to act on a general 
public records law on the federal level. 


| 
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Now, mostly, our draft is the language of the Ameri- — 
can Bar Association drafters and the Hennings drafters, — 


with certain vital matters added. 


A Draft Law with ‘Teeth’ 


=, 


The changes are these: first and foremost, none of 
the previous drafts have “teeth.” How do you enforce 
your right to know? The only way that the Hennings and 
American Bar Association drafts provided for was that 
this material being wrongly withheld shall not be cited as 
precedent in any future proceedings. That’s not very 
strong. Instead, we have added to that the fact that you 
may appear — any person, a reporter, a private person, 
a litigant, denied this information may appear before a 
judge in some equitable or other proceedings, mandamus 
or injunction, and demand a legal writ for disclosure. 
That is, we want, once and for all, on the federal level, 
some kind of a court action for disclosure. 

Now, this raises some important questions. How well 
will the judiciary understand the problems? Or will 
judges revert to some of their fuzzy thinking as they did 
in the Vance Trimble and other recent cases. I don’t 
know, but you’ve got to take that chance. Somehow or 
other, the law has got to be clarified. The best way to do 
it is to face it and go before your judge as a reporter, 
as a citizen, whoever you are, and say, “I demand the 
right.” He says, “No.” Let’s say he finds “executive 
privilege.” Well, then, you’ll have to educate him, too. 
But this thing provides the teeth for enforcement which 


we do not have now and couldn’t possibly get in any 
other way. 


There’s a very serious problem of legal technicality 


starting with Marbury v. Madison in 1803 as to what 
is justiciable. Normally, quarrels between departments 
and agencies, or the Congress and the Executive, or be- 


tween an individual and the government, cannot come 


' before the court unless there has been an injury. You 
see, there’s got to be something that is justiciable — 
legally determinable. Now, in order to make the inchoate 
constitutional right of access to information justiciable, 


you must create some legal right and remedy. The wrong 
would be the denial of access under this statute and the 


| remedy would be to go to court over it. In the absence 


of such language, you can’t go to court — on the federal 


' level. So, that’s one of the reasons for the change that 
| we are proposing. 


Exemptions from Disclosure 


The Supreme Court recently decided in Hannah v. 


' Larche that investigative reports are confidential, and a 


number of federal officials already are using that decision 


) to justify general secrecy. The decision, however, did 
} not go that far at all. 


Complaints have been filed by Negro voters with 
the Civil Rights Commission, I assume, that they were 
denied the right to vote. The Civil Rights Commission 


} goes down to Louisiana, demands that the voting reg- 


istrars, the election people, come in and testify, and 
bring in their books and records. The voting registrars 


say, “We don’t want to come in unless you disclose to 


us the nature of the charges against us and the names 
of the witnesses so that we can cross-examine.” 
The Civil Rights Commission says, “No, these are 


' confidential reports that they filed with us.” The reg- 
_istrar says, “Then you’re denying us due process of law.” 
| This was the fight. Now, Warren wrote the major opin- 
ion. Warren has always been on the side of disclosure in 


our cases heretofore. Largely, he’s been a very good 
judge within this area. Warren wrote the majority opin- 


/ ion, holding that disclosure need not be made, that the 


Civil Rights Commission was right. But the ground for 


it was that Congress has specifically provided for it, 
| not any vague “executive privilege.” 


During the debates, which show legislative intention, 
there had been an attempt to put a disclosure provision 
in the act. Congress had specifically rejected it and in- 
stead had provided for other methods of procedure, such 


as a closed hearing, notification of parties, and all that. 


But they had specifically rejected Martin Dies’ so-called 
rights provision, and instead adopted another procedure. 
Now, the court therefore held, not that it was under 


“executive privilege” that these investigative reports 


were confidential, but that Congress had specifically pro- 


. vided for it. Congress had the right to do this and Con- 


gress did it. If Congress sets up an area of confidentiality, 
that’s fine. And in our language for a new law we say 
that when Congress sets up a right to withhold that is 
proper. Our first exemption is where disclosure is spe- 


cifically spelled out by statute. 


The next exemption from disclosure is that required 
to be kept secret from the national defense, in accord- 


ance with statute and executive order. We changed the 
language there from the Hennings and Bar Association’s 
version because that said national security. Harold Cross 
wrote very perceptively about the different interpreta- 
tions constitutionally — Supreme Court decisions — be- 
tween national defense and national security. A lot of 
McCarthyism has come out of the use of the term national 
security. Harold Cross insisted that the word should be 
national defense. And that’s the reason we changed it 
there. 

Third, here’s the one that gets in a great deal of 
difficulty. I still don’t know the answer to it. “Of such a 
nature that the disclosure would be an unwarranted in- 
vasion of personal privacy.” If there is any involvement 


‘in the question of employee dishonesty or unlawful con- 


duct, or failure to do his duty, the agency can’t refuse to 
make disclosures of its personnel files. If that is in- 
volved, it cannot be covered up by saying it is a matter 
of personal privacy and we don’t want to hurt anybody. 
On the other hand, one must be reasonable about this; 
we don’t want to give anyone the right to smear an 
innocent person, and that has happened. If it is unrelated 
to a specific charge and if it is vague and indefinite, I 
do think there is a certain decency involved in the pro- 
tection of unevaluated investigative reports. A person 
comes to my neighbor with whom I’ve had a fight over 
a party line fence and says, “What about this guy? I’m 
from the FBI.” And my neighbor says, “Oh, he’s a 
communist.” He takes out his bitterness in some such 
report which is not evaluated. It’s ex-parte, and one- 
sided, and prejudicial. That would hurt me certainly. 
My superior wouldn’t keep me there a minute if he 
thought I was a communist. 

On the other hand, this question of privacy is a very 
difficult one because many people with bad records have 
pleaded privacy, too. They try to cover up. V. M. (“Red’’) 
Newton of Tampa has suggested that we add “such dis- 
closure would be clearly an unwarranted invasion of 
personal privacy, except when matters of public policy 
demand disclosure.” Now there I have some reluctance 
because we’re using the same kind of language as in the 
original statute. What is “public policy?” 

We'll try to work that out. I still don’t know what the 
answer is going to be. I wouldn’t want to see it without 
some protection of personal privacy, personal rights 
against attacks by irresponsible people. I do think investi- 
gative reports in those areas ought to be confidential, un- 
til a Teapot Dome scandal or some other such thing arises, 
and there, of course, the law is clear, that privacy rights 
cannot be pleaded against the charge of malfeasance. 


Limits on ‘Executive Privilege’ 


Let me go on. We provide that nothing in this 
section authorizes withholding of information or limit- 
ing the availability of records to the public except as 
specifically stated in the subsection, meaning, no other 
reasons for withholding, nor shall this subsection be 
authority to withhold information from Congress. There, 
we think, and I think it’s perfectly clear, the Congress 
has the right to anything it wants from the executive 
department, except that which the President himself, un- 
der the only legitimate area of “executive privilege,” 
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involving communications to him and from him by per- 
sons in confidential relationships, wants to withhold on 
his personal order. That’s the “executive privilege,” not 
the broad umbrella which they try to put over the whole 
executive department. We want to put that in the law, 
too, to make it absolutely clear so that we won’t have any 
more of this static about what the “executive privilege” 
is as far as Congress making demands upon the execu- 
tive branch is concerned. 

Again, you get into all the problems which, I’m sure, 
you're all pretty tired of — excesses by congressional 
committees. They exist, but you tell me some other meth- 
od of learning democracy without having all these 
troubles. Congressional committees investigate to make 
laws, to trace funds; they even act as a public forum. 
They are legitimate public forums. And I may sound like 
Joe McCarthy but it’s proper constitutionally — whether 
a person uses it for a good or bad public forum is a 
different question: that’s a political question, not a 
legal question. 


Unlimited Access Not Practicable 


In brief then, this is what this statute tries to accom- 
plish. I might also say that we’ve had some very fine 
letters from a lot of editors and lawyers who like it. 

Several persons said, “Why don’t you just have a 
general public information law saying, ‘all matters must 
be made public’?” Unfortunately, you can’t do that. We 
are not extremists; there are some matters which are 
confidential. You’ve got to have something that is en- 
forceable, with teeth in it, that spells it out, because 
otherwise you are merely reiterating what we consider 


Columbia, Missouri 
December 1960 


to be a basic constitutional right, and on the federal lev 
a basic constitutional right is not enforceable unless it ha 
implementation. This was true of the civil rights case: 
way back in 1873, involving voting rights. 

Now, we can talk all we want about the general prin 
ciples of access as a constitutional right, but it is inchoate 
until it’s brought into being by some specific implementa 
tion. This is our great difficulty. So, to merely say, as 
some Sigma Delta Chi people say, we want this genera! 
law on access adopted doesn’t accomplish what we want 
it to do. 

Another objection we had was from one of the bi 
broadcasting people who said, “We're all for it, but we 
wonder whether you’re not going overboard in not pro- 
tecting internal working papers.” They didn’t say it, 
but I know precisely what they mean. The broadcasters: 
file confidential material with the Federal Communica- 
tions Commission. We don’t intend to open those records., 
I wrote back and said, “There you are specifically cov-- 
ered by the Federal Communications Act and by two) 
criminal provisions and the Federal Reports Act. Any) 
material elicited from a citizen or a corporation by the: 
government under duress of some kind is protected from) 
disclosure. The government official who discloses it is. 
guilty of criminal conduct.” There’s no problem there, 
because this is specifically exempt from disclosure by 
statutes. | 

I hope that this version of the information section of 
the Administrative Procedure Act is accepted by the 
Carroll Committee. If it is not, it ought to be introduced 
independently on the floors of both Houses and acted 
upon independently of the American Bar Association 


bill. 


